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nr the 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 10,115 


THE AMERICAN NATIONAL RED CROSS, Appellant 

v. 

ROSE PEREL JAMESON, Appellee 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

This is an appeal from a final judgment (App. 18) of the 
United States District Court for the District of Columbia, 
upon a finding by the Court sitting without a jury in favor 
of Rose Perel Jameson, appellee and plaintiff below (here¬ 
inafter referred to as plaintiff), against The American Na¬ 
tional Red Cross, a corporation, appellant and garnishee 
below (hereinafter referred to as the garnishee), in the 
amount of $197.05. Recovery was sought against the gar¬ 
nishee by way of an attachment on judgment, answers to 
interrogatories thereto appended, and motion for judgment. 
The matter was within the general law jurisdiction of the 
District Court and the method of recovery sought to be 
followed is specifically set forth in the laws of the District 
of Columbia. D. C. Code (1940) §§ 11-301,11-306 and §16- 
312(b). A review of the judgment below by this Court is 
authorized by D. C. Code (1940) § 17-101. 
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Statement of the Case 

Prior to the time the garnishee became involved in this 
action, the plaintiff had secured a judgment of $4,774.20 
against her husband, R. D. Jameson, defendant below, 
(hereinafter referred to as the defendant). In her efforts 
to collect said judgment the plaintiff issued writs of at¬ 
tachment against the garnishee on April 29,1948, and May 
13, 1948, (App. 16) as the employer of the defendant. A 
third writ of attachment was issued under similar circum¬ 
stances on May 28, 194S. Unlike the two previous attach¬ 
ments, the garnishee in its answer to the interrogatories 
on the attachment of May 28th, stated under oath that at 
the time of the service of that third writ no money was ow¬ 
ing from it to the defendant because his salary had already 
been paid him (App. 4). Subsequently the plaintiff served 
two more similar writs on the garnishee, but they are not 
material to this appeal. 

On August 31,1948, the plaintiff filed a motion for judg¬ 
ment against the garnishee (App. 4), citing Title 16, Sec. 
312(b) District of Columbia Code as her authority (App. 
5). The motion was granted (App. 14) over the garnishee 
opposition (App. 6, 7-13) and judgment was entered ac¬ 
cordingly (App. 18). The garnishee’s motion for rehear¬ 
ing (App. 15) was denied (App. 19). 

The grounds on which the garnishee opposed the plain¬ 
tiff’s motion for judgment were that the garnishee, as the 
defendant’s employer, had not paid the defendant’s salary 
to him on May 28,1948, “in advance of the time the same 
(was) due and payable, for the purpose of avoiding or 
preventing an attachment” of the defendant’s earnings, 
and had not therefore fallen within the terms of § 16-312(b), 
D. C. Code (1940), which might otherwise have rendered 
such payment “void.” Because Memorial Day fell on 
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Sunday that year, Monday, May 31st, was a holiday (App. 
8, 20). Therefore, Friday, May 28th, was the last working 
day of the month, and in accordance with regular practice 
(App. 8) and the custom well known to the Red Cross em¬ 
ployees (App. 8), a regular general pay day for all Red 
Cross employees in the District of Columbia was held on 
that day (App. 8). The defendant was paid in the usual 
order in the regular manner on that day (App. 12). There 
was no intention on the part of the garnishee to avoid or 
prevent any attachment of the defendant’s salary (App. 
10). These facts are admitted by the defendant (App. 13, 
14). 


Statute Involved 

Act of Dec. 20,1944, 58 Stat. 819, ch. 610 § 4; District of 
Columbia Code (1940) Title 16, § 312(b). 

“It shall be unlawful for any employer to pay salary 
or wages to an employee in advance of the time the 
same shall be due and payable, for the purpose of 
avoiding or preventing an attachment or garnishment 
against the earnings or salary of such employee, and 
such advance payment, as to the attaching creditor 
shall be void: Provided, That after the service of one 
writ of attachment or garnishment on a judgment 
against an employer, any payment of salary or earn¬ 
ings thereafter before the time when said salary or 
earnings are due and payable, made within a period 
of six months after the date of service of said writ 
or before the earlier satisfaction of such judgment, 
whichever is the earlier, shall as to such attaching 
creditor be presumed to be in violation of this subsec¬ 
tion and shall cast upon the said employer the burden 
of proving that such advance payment or payments 
were not for the purpose of avoiding the attachment 
of such salary or earnings.” 
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Statement of Points Upon Which Appellant 
Intends to Rely 

I. The District Court erred in entering judgment against 
the garnishee because the garnishee had amply sustained 
the burden of proving that the payment in question was 
not an advance payment and that there was no intention 
on the part of the garnishee to avoid or prevent the attach¬ 
ment by the plaintiff of the defendant’s salary. 

II. The District Court erred in not construing strictly 
the statute in question, D. C. Code (1940) § 16-312(b), be¬ 
cause said statute is in derogation of the common law. 

Summary of Argument 

L Uncontradicted testimony and facts which the plain¬ 
tiff admitted in open court to be true are relied upon by 
the garnishee in its opposition to the plaintiff’s motion for 
j'udgment. They show, beyond dispute, that the garnishee 
gave the defendant his pay check in normal order in the 
course of a regular pay day for all the garnishee’s em¬ 
ployees, held at the customary time of day, and that this 
particular pay day was held, in accordance with all em¬ 
ployment contracts of the garnishee, on the last regular 
working day of the month. It was only because Memorial 
Day fell on Sunday, moving the holiday to Monday, May 
31st, that Friday, May 28th, was the last regular working 
day of the month. 

The plaintiff wholly failed to rebut, directly or indirectly, 
the flat and unqualified denial of the responsible officer of 
the garnishee that it, the garnishee, had any intention of 
avoiding or preventing an attachment by the plaintiff of 
the defendant’s salary in the hands of the garnishee. Ab¬ 
sent such rebuttal, the garnishee’s denial must be deemed 
to be a successful carrying of the burden of proof, thrust 
upon it by the statute. 
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II. Attachment and garnishment statutes, being in dero¬ 
gation of the common law are to be strictly construed. 
Therefore, arguments by the plaintiff to the effect that the 
garnishee was “negligent” and “showed a lack of due care 
both for its own protection, as well as the protection of the 
interests of the plaintiff,” are entirely beside the point. 
Statements by the lower Court that the garnishee had “con¬ 
structive notice of the forthcoming garnishments, since 
there had been garnishments of the two previous salaries” 
and that the garnishee was therefore “obliged to exercise 
a reasonable amount of diligence, for its own protection at 
least, which was not done in this case,” arise from similarly 
erroneous construction of the statute upon which the plain¬ 
tiff has based her action. The quoted language appears 
nowhere in the statute, either expressly or by inference, 
and therefore efforts to read it in are erroneous. 

ARGUMENT 

The Garnishee did not pay the defendant his wages or 
salary in advance of their being due and payable and had 
no intention of avoiding or preventing an attachment or 
garnishment of his salary. 

Although the statute here involved, §16-312(b), D. C. 
Code (1940), was enacted in 1944, the Garnishee, as appel¬ 
lant, has been unable to discover a reported case where it 
was the subject of litigation in this Court. Thus it would 
seem appropriate that the language of the statute itself be 
particularly carefully examined in the light of the facts in 
the record. 

There is no question but that two attachments on judg¬ 
ment were served upon the garnishee by the plaintiff prior 
to May 28th, 1948. Therefore, that part of the statute fol¬ 
lowing the word “Provided” is applicable to the situation 
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at hand. The plaintiff has sought thereby to require the 
garnishee to pay the defendant’s salary twice. First to 
the defendant himself, and second to the plaintiff. 

Because of the prior attachments, the statute says that 
the burden of proof shall be upon the garnishee to estab¬ 
lish that the garnishee did not intend to avoid or prevent 
the May 28th attachment by paying the defendant his sal¬ 
ary at about 9:30 on that morning. The plaintiff takes the 
position that such payment was made “before the time 
when said salary or earnings (were) due and payable.” 

No Advance Payment 

Thus we are led to inquire as to when the defendant’s 
salary w-as due and payable. It is submitted that no citation 
of authority is required to the proposition that the defend¬ 
ant and his employer, the garnishee, are perfectly free to 
contract on such matters as they see fit. The uncontra¬ 
dicted and undisputed testimony of the Assistant Treasurer 
of the garnishee, Mr. C. Wade Downing, was to the effect 
that the defendant’s salary was due and payable to him 
under his employment contract, at the time when the pay 
check in question came to his, the defendant’s, hands (App. 
10). The defendant was paid in the normal course of a 
regular payday for all the rest of the Red Cross employees 
in this city. He was not paid in advance. 

The garnishee points out parenthetically that the statute 
does not use such phrases as “before fully earned” or “be¬ 
fore the full pay period has expired.” It is perfectly con¬ 
ceivable that a man and his employer might contract that 
salary and earnings were due and payable in advance of 
work being done. Rent is almost universally due and pay¬ 
able in advance of the occupancy period covered by the rent 
payment The undisputed testimony of Mr. Downing was 
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to the effect that paydays for the National Red Cross were 
held on the 15th and on the last working day of each month, 
but as he said “if it is a Saturday or Sunday that the 15th 
or the last day of the month falls on, it is moved up to the 
last working day of those periods” (App. 8). This was 
very well known to the employees as a whole (App. 8). 

The garnishee submits that it is very significant in this 
case that the testimony nowhere, and by no inference, indi¬ 
cates that paydays were held by the Red Cross at the close 
of business on the very last day of the month. Instead all 
of the testimony shows, without dispute, that paydays were 
held and that all persons concerned knew their salaries or 
earnings were “due and payable” early in the morning of 
the last regular working day of the month. 

The garnishee had found that it was practical and con¬ 
venient to distribute its pay checks among its employees 
as early as possible on pay day, and with that in view, cus¬ 
tomarily had the pay rolls made up before the close of 
business on the previous day (App. 8). The offices regu¬ 
larly opened at 8:15 in the morning and it was Mr. Down¬ 
ing’s testimony that he estimated that the checks left the 
Treasurer’s Office for distribution about 8:20 on the morn¬ 
ing of May 28th (App. 9). 

May 28th was a regular pay day for the Red Cross in 
1948, because in that year Memorial Day fell on Sunday 
thereby putting the holiday over until Monday, May 31st. 
Since Saturday is not a regular working day for Red Cross 
personnel, Friday, May 28th, was the last regular working 
day of the month in that year (App. 8). Notice to this 
effect had been distributed generally among the employees 
early in January (App. 9,20). 

The defendant’s pay check, when it arrived in the office 
in which he worked, was handled in the regular manner 
(App. 12), and as was customary, he was, in fact, the last 
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person in that office to be handed his check, since he occu¬ 
pied the desk in the farthest corner of the room (App. 13). 
It was estimated by the lady who handed him the check that 
she did so between 9:30 and 9:45 in the morning (App. 12). 

After the defendant received his check, the Deputy U. S. 
Marshal served the writ of attachment in question on Mr. 
Downing, the Assistant Treasurer, at 10:15 a. m. (App. 11). 

Thus when the Garnishee answered the first interroga¬ 
tory on the attachment as to how much, if anything, was 
owed by the Garnishee to the defendant at the time of 
service the answer was: “No. Salary due 5/16-31/48 paid 
5/28/48 due to holidays.” By that answer the garnishee 
informed the plaintiff that for the pay period May 16-31, 
the defendant was paid on May 28th, because the holidays 
made that day the last regular working day of the month. 
It is the garnishee’s earnest contention that such payment 
is not payment in advance of the time when salary is “due 
and payable” within the meaning and the prohibition of 
the statute involved in this case. Both the defendant and 
the garnishee understood and well knew that the contract 
of employment called for payment of the defendant’s sal¬ 
ary on May 28th (App. 8), and the fact that the plaintiff 
did not know this or had forgotten that Memorial Day fell 
on Sunday, should not be invoked to penalize the garnishee. 

No Wrongful Intent 

The statute involved in this case throws the burden upon 
the garnishee of proving that it had no intent of avoiding 
the attachment of the defendant’s earnings when it paid 
him his salary, under the circumstances indicated above, 
on May 28th. The garnishee earnestly contends that it has 
done everything within its power and has, in fact, success¬ 
fully borne the burden of such proof. 
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The responsible officer of the garnishee, Assistant Treas¬ 
urer C. Wade Downing, testified that his office was in direct 
supervision of pay rolls (App. 8), and that no intention 
existed on that day'of avoiding or preventing an attach¬ 
ment or garnishment of the defendant’s salary (App. 10). 
This testimony was not contradicted by any other witness, 
nor was it disputed by any inference of fact or otherwise. 
The question of the intent of Mr. Downing or of the Red 
Cross was not even touched upon by the plaintiff’s cross- 
examination of either of the garnishee’s witnesses (App. 
10,11,13). 

The statute here involved makes the matter of the 
garnishee’s intent a question of fact to be proved or dis¬ 
proved as the case may be. Under the circumstances of this 
case, the statute casts upon the garnishee the burden of 
proving that the wrongful intent did not exist. Since there 
was no evidence whatsoever on behalf of the plaintiff, the 
testimony as to intent which appears in the record, consti¬ 
tutes not only the preponderance of the evidence on that 
point, but the entire weight of the evidence. A presump¬ 
tion is not strictly evidence, and once evidence, as such, has 
entered the record, the presumption is superseded and the 
question at hand is to be resolved according to the weight 
or the preponderance of the evidence. 31 C. J. S. Evidence 
§ 119. 

Finally, the plaintiff admitted in open court that the 
facts presented on behalf of the garnishee were “perfectly 
true.” She did not contest them at all (App. 14). Under 
these circumstances, it is difficult to understand how a bur¬ 
den of proof could ever be sustained if it was not sustained 
in this case. 
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The statute involved in this case should be strictly con¬ 
strued since it is a penalty statute and in derogation of 
the common law. 

Garnishment and attachment statutes are to be construed 
strictly in favor of those persons against whom they may be 
invoked. They provide special remedies not known to the 
common law and specifically in derogation thereof. 
Mitchell v. St. Maxent, 4 Wall, 233. The general law has 
been summarized as follows: “The proceeding in garnish¬ 
ment is special and statutory, affording a harsh remedy, 
and one pursuing it must bring himself within the pro¬ 
visions of the statute and follow its mandate.” People's 
Wayne County Bank v. Scott , 246 Mich. 540, 224 N. W. 352. 

Thus again, and for a second reason the statute with 
which this case is concerned should be studied with particu¬ 
lar care. 

As indicated hereinabove, the garnishee has complied 
with and satisfied all the requirements of the statute, and 
in particular the two major points, (a) payment in regu¬ 
lar course and (b) without intent to avoid attachment. The 
garnishee believes that the Trial Court fell into error in 
spite of this, when after admitting that there was no spe¬ 
cific wrongful intent it granted the plaintiff’s motion for 
judgment against the garnishee (App. 14). 

The Court admits that the payment was “routine” (App. 
14), but apparently assumes, quite inconsistently, that it 
was an advance, since it charges the garnishee with “con¬ 
structive notice of the forthcoming garnishments.” The 
quoted words do not appear in the statute. 

The Court goes on to say (App. 14) that, because of the 
foregoing, the garnishee “was obliged to exercise a reason¬ 
able amount of diligence, for its own protection at least, 
which was not done in this case.” 
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Again the garnishee invites the.Court’s attention to the 
complete absence from the statute of the words quoted or 
of any words from which it could be reasonably inferred 
that the intent of the legislature, unexpressed as it was, en¬ 
compassed the ideas of the Trial Court. 

It would seem that the Trial Court fell into its error by 
adopting the theory of the plaintiff that his right to re¬ 
covery could be founded on negligence (App. 16, 17). The 
plaintiff goes so far in telling the garnishee how to conduct 
its business as to say that it should have postponed paying 
the defendant until the close of business on May 28th 
(App. 16). That this would have required holding a 
special payday for one employee does not seem to bother 
the plaintiff. 

If Congress had meant that to be the law, it would 
have said so. After all, the legislature was going far be¬ 
yond the field of the common law in enacting the statute 
with which this case is concerned, and it would seem, there¬ 
fore, to be only a short additional step to enact the theory 
of the plaintiff while the legislature was about it. 

There is a wide difference between negligence and fraudu¬ 
lent conveyances to defeat the rights of creditors. On the 
basis of a statute concerned with the latter, the Trial Court 
gave judgment to the plaintiff in a situation which it erro¬ 
neously believed involved the former. 

Not only does the garnishee believe that the judgment 
entered is not based on logic or on law, but also that it was 
based upon a basic misconception of the facts as revealed 
in the testimony adduced at the hearing (App. 15). 

The plaintiff brought her action against the garnishee on 
a strictly statutory basis, and it is the contention of the 
garnishee that since she has not satisfied the requirements 
of that statute, it was error for the Trial Court to grant 
her motion for judgment. 



12 


Conclusion 

The judgment of the Trial Court should be reversed and 
remanded to the District Court with instructions to deny 
the motion of the plaintiff for judgment, and entry of judg¬ 
ment for the garnishee for the costs of this appeal. 

JOHN SPALDING FLANNERY, 
CAESAR L. AIELLO, 

MURRAY PRESTON, 

Attorneys for Appellant. 




































Attachment on Judgment. 


26 DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


ROSE PEREL JAMESON, 


vs. 


R. D. JAMESON, 


Plaintiff, 


Defendant. 


Civil Action. 
No. 256-47. 


The President of the United Stales, to the Marshal for said 
District — Greeting : 

YOU ARE HEREBY COMMANDED to attach the 
goods, chattels, and credits of the defendant, if to be found 
in this District, of value sufficient to satisfy the plaintiff 
judgment against the defendant in this Court in the above- 
entitled cause, on the 5th day of April 1948, for $4,774.20 
with interest for money payable to the plaintiff by the 

defendant, and $.for costs; and the same 

so attached, safely keep and have before said Court, on or 
before the tenth day occurring after the execution of this 
writ, that the same may be condemned unless sufficient 
cause be shown to the contrary; and, if said goods, chattels, 
or credits be attached in the hands or possession of any 
person or persons other than the defendant, notify such 
person or persons of such seizure, and warn him or them 
to appear before said Court, within the time aforesaid, to 
show cause why the same should not be condemned and 
execution thereof had according to law. And have then 
there this writ, so endorsed as to show when and how you 
have executed it. 



WITNESS, The Honorable Chief Justice of said Court 
the 27th day of May, A. D. 1948. 

HARRY M. HULL, 

Cleric. 

By ANNE W. LYDDOM, 

Deputy Clerk. 


NOTICE. 

930-H St N. W. 

May 28, 1948 

To: The American National Red Cross, a Corporation, Mr. 
Wade Downing, Treasurer, Headquarters Bldg., 17th 
St. between D. & E., N. W., Garnishee ; 

YOU ARE HEREBY NOTIFIED that any property or 
credits of R. D. Jameson in your hands are seized by virtue 
of the foregoing writ of attachment, and you are hereby 
warned to appear in said 'Court, on or before the tenth day 
after service hereof, and show cause, if any there be, why 
the property or credits so attached should not be condemn¬ 
ed and execution thereof had. 

9:50 a. m. 

W. BRUCE MATTHEWS, 

U. S. Marshal. 

M. E. FERRIS, 

Deputy. 
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MARSHAL’S RETURN. 

Attached credits in the hands of The American Red Cross, 
a Corp., Mr. Wade Downing, Treas., and served him with 
copies of this Writ, Interrogatories, and Notices as Garni¬ 
shee of Defendant personally 5-28-48. 

W. BRUCE MATTHEWS, 

U. S. Marshal in and for the 
District of Columbia. 

By A. STINE, 

Deputy U. S. Marshal. 

$ 2 . 00 . 

Elizabeth M. Cox and 
Robert S. Leonard, 

400 Southern Bldg., 

Plaintiff f s Attorneys. 


27 Interrogatories in Attachment 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

ROSE PEREL JAMESON, 

Plaintiff, 
vs. 

R. D. JAMESON, 

Defendant. 


NOTICE 

To: The American National Red Cross, a Corporation, 
Mr. Wade Downing, Treasurer, Headquarters Bldg., 
17thSt. between D. & E. N. W., Garnishee: 

Yon are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 


Civil 

Court No. 
256-47. 
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should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 


.* 

Attorney for Plaintiff. 


INTERROGATORIES. 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
tame of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount ? 

Answer: No. Salary due 5/16-31/48 paid 5/28/48 due 
to holidays. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in your possession or charge? If so, what? 

Answer: No. 

G. Hardy, 

For Normcvn A. Darfee, Administra¬ 
tor for Personnel Services. 

Subscribed and sworn to before me this 28th day of 
May, A. D. 1948. 

(Seal) A. JUANITA NEIL. 


32 Motion for Judgment Against Garnishee 

This Motion is brought pursuant to Title 16, Sec. 312 (b) 
of the District of Columbia Code. 

Comes now the plaintiff by her attorneys, Elizabeth M. 
Cox and Robert S. Leonard, and moves the court for a 
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judgment against the American National Red Cross, garni¬ 
shee, in the amount of One Hundred Ninety-Seven and 
05/100ths ($197.05) Dollars, the amount to which garnishee 
was indebted to the defendant in the above entitled action 
on the 28th day of May, 1948, it appearing from the Answer 
of garnishee to the Writ of Attachment served upon it on 
May 28, 1948 at 10:15 A. M., that defendant’s salary, then 
owed by garnishee to defendant for the period May 16, 
through May 31,194S was paid in advance of the due date, 
in disregard of the provision of the law set forth in Title 
16, Sec. 312 (b) of the District of Columbia Code. 

(Signed) ROBERT S. LEONARD. 

Robert S. Leonard. 


33 Points and Authorities in Support of Motion 

1. Judgment in the above entitled cause entered on the 
5th day of April, 1948 for Four Thousand, Seven Hundred, 
Seventy-Four and 20/100ths ($4,774.20) Dollars. 

2. Writ of Garnishment with Answer thereto from Gar¬ 
nishee issued May 28,1948, and served upon Garnishee May 
28, 1948, at 10 A. M. 

3. Title 16, Sec. 312 (b) District of Columbia Code. 

4. Writ of Garnishment issued on May 28, 1948 was the 
third garnishment issued to the same garnishee on the same 
judgment against the same defendant, the two previous 
garnishments having been issued on April 29, 1948 and 
May 13, 1948. 
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34 Opposition to Motion for Judgment Against 

Garnishee 

Comes now the Garnishee, The American National Red 
Cross, by its attorneys, and states its opposition to the 
Motion For Judgment Against Garnishee for the following 
reasons, to wit: 

1. The Garnishee did not, as alleged in said Motion for 
Judgment, pay to R. D. Jameson, the defendant herein, 
any money at any time “in disregard of the provisions of 
the law set forth in Title 16, Sec. 312(b) of the District of 
Columbia Code. ,, 

2. The payment to R. D. Jameson, defendant, of certain 
moneys as salary on May 28, 1948, was not made for the 
purpose of avoiding or preventing the attachment of his 
salary or earnings. 

3. The money paid to R. D. Jameson, defendant, on 
May 28, 1948 was due and payable to him on that date in 
accordance with the terms of his contract of employment 
and in accordance with the settled practices of the Garni¬ 
shee in paying its employees. 

4. At the time when the Garnishee paid to the defendant, 
R. D. Jameson, on May 28,1948, certain money, the Garni¬ 
shee held a regular general pay day for all of its employees, 
and the said defendant, R. D. Jameson, was paid in normal 

order and in due course on that day, and that at the 

35 time the Garnishee gave to the defendant, R. D. 

Jameson, his pay check, the Garnishee had' no notice 

a 

of the garnishment on which this Motion is based and had 
not been served with any writ of attachment on that date. 

5. Friday, May 28,1948, was a regular pay day for the 
employees of the Garnishee, The American National Red 
Cross, because it was the last work day in the month of 



7 


May, since May 31st was a holiday because Memorial Bay, 
May 30th, fell on Sunday. 

WHEREFORE, the Garnishee, The American National 
Red Cross, prays that the Motion of the Plaintiff, Rose 
Perel Jameson, for Judgment Against the Garnishee be 
denied. 


McKENNEY, FLANNERY & CRAIGHILL. 
By Murray Preston, 

901 Hibbs Bldg., Washington 5, B. C. 
Attorneys for the Garnishee, The Ameri¬ 
can National Red Cross. 


Transcript of Proceedings 

• • • 

2 Direct Examination by Mr. Preston: 

Q. Mr. Downing, will yon please state your name 
and residence address. A. The first name is Charles; I 
use the initial C.—C. Wade Downing. 3289 Worthington 
Street, Northwest, Washington, D. C. 

Q. And by whom and in what capacity are you em¬ 
ployed, Mr. Downing? A. I am employed by the American 
National Red Cross, in the capacity of assistant treasurer. 

Q. And how long have you been with the American 
National Red Cross? A. Over 21 years. 

Q. Does your position as assistant treasurer require 
you to be familiar with the methods and practices of the 
American National Red Cross in paying its employees 
generally and in holding pay days ? A. It does. 

3 Q. About how many employees does the Red 
Cross have in Washington, D. C., that is, paid em¬ 
ployees? A. On what we term our National Headquarters 
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pay roll at this time there are approximately between twelve 
and thirteen hundred. 

Q. And elsewhere, other than in the District of Colum¬ 
bia, about how many employees are there? A. Well, as 
of the end of last month there were approximately a little 
over 6500. 

Q. Are the pay rolls for the District of Columbia em¬ 
ployees made up in the office and under the supervision 
of the Treasurer’s office? A. That is correct. 

Q. What is the customary date for pay days to be held? 
A. We pay on the last working day of the month, and also 
the period ending the 15th. In other words, if it is a Satur¬ 
day or Sunday that the 15th or the last day of the month 
falls on, it is moved up to the last working day for those 
periods. We pay twice a month. 

Q. Is that generally understood to be the pay day by 
the employees of the Red Cross, if your knowledge goes 
that far? A. Very much so. 

Q. They know when pay day is coming? A. Oh 

ves. 

•> 

4 Q. At what time of day does the Treasurer’s 
office endeavor to get the pay checks distributed on 
pay day? A. We attempt to have the pay roll finished 
for distribution the day prior, so that on payday morning 
they are distributed; and as we have now several buildings, 
they leave our office as soon as possible after the opening 
of the office, which is 8:15. 

Q. As soon as possible? A. Yes, sir. 

Q. As soon as practicable? A. Yes, sir. 

Q. Was there a regular pay day held for the D. C. 
employees of the Red Cross on May 28? A. There was. 

Q. And will you tell the Court how the date May 28 
was calculated as a general pay day? A. Well, I think 
that is established by the calendar. May 31 was a Monday, 
which was observed as a holiday for Memorial Day, which 
fell on Sunday. Saturday not being a working day—the 
29th—we paid on Friday the 28th. 
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Q. Mr. Downing, I show yon a paper which I believe 
yon gave me the other day, and ask yon, what is this paper? 
A. Well, it is a notice that reads “To Heads of Services 
and Offices at National Headquarters and Area Managers,” 
from the Executive Vice President, and is dated 

5 January 8, 1948. It reads: “Subject: Holidays Fall¬ 
ing on Sunday. 

“During the year 1948, Washington’s Birthday, Mem¬ 
orial Day, and the Fourth of July, three of the official holi¬ 
days observed by the organization, occur on Sunday. In 
accordance with the practice of the organization, the Mon¬ 
day following each such Sunday will be granted as a holi¬ 
day to the staff.” 

There is also mention made of including necessary cov¬ 
erage by certain officers essential to Bed Cross work. 

Q. Was this notice distributed generally throughout 
the offices of the National Red Cross? A. It was. 

Mr. Preston: I would like to offer this as an 
exhibit, your Honor. 

(The January 8, 1948 notice was identified as 
Garnishee Exhibit No. 1.) 

By Mr. Preston: 

Q. On May 28, can you give us an estimate, Mr. Down¬ 
ing, as to what time in the morning the pay checks left the 
payroll section of the Treasurer’s office, to get them dis¬ 
tributed? A. As I mentioned, we tried to get them mov¬ 
ing as soon as practicable after the opening of the office. 
I would say 8:20 possibly. 

Q. On that day, May 28, did you have any personal 
acquaintance with Mr. Jameson? A. I don’t even 

6 know him today. I wouldn’t know him, not that I 
know of. I haven’t seen him. 

Q. Had Mr. Jameson’s salary ever been attached, 
or the subject of a writ of garnishment, to your knowledge? 
A. It had, yes, sir. 
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Q. Prior to May 28? A. That is correct. 

Q. And how many times, sir? A. I believe the record 
will show twice. 

Q. Was there a writ of attachment or garnishment 
served on the Red Cross on May 28? A. There was. 

Q. And does your recollection carry the time of day 
that that service was made? A. Well, it was mentioned 
previously here by counsel as being at 10:15. But the notice 
having been served on me, it was my custom to put in the 
upper righthand corner the time it was served on me. I 
think the original record will show that. 

Q. Was that time before or after the distribution of 
the pay checks from the Treasurer’s office? A. It was 
after. 

Q. Was there any intent at the time of the payment, on 
the part of the Red Cross, in making that payment, to avoid 
or prevent an attachment or garnishment of Jameson’s 
earnings? A. Not at all 

7 Q. At the time of the distribution to Jameson of 

his pay check, was his salary due and payable to 
him, under the terms of his contract of employment? A. 
It was. 

Q. At that time, did you know there was about to be an 
attachment served on the Red Cross? A. I did not. 

Mr. Preston: That is all I have to ask, your 
Honor. 

CROSS EXAMINATION by Mr. Leonard: 

Q. Mr. Downing, I believe you testified that you were 
not personally acquainted with Mr. Jameson? A. That 
is correct. 

Q. Had any information, purely in regard to his em¬ 
ployment, come to your attention regarding the domestic 
difficulties of the defendant, Mr. Jameson? A. I judged 
from the previous attachments that that is what it was. 

Q. Do you have any knowledge as to what caused his 
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ultimate separation from the American Bed Cross? A. 
I am not concerned with it. 

Q. No; but I was wondering, in your position, if any 
information had come to you regarding the reason for 
his separation from the American Red Cross. A. 

8 No, sir. He is not in the service which I am directly 
responsible for, and as such I have no knowledge of 

such information. 

Q. You did say that you knew that two other garnish¬ 
ments or attachments had been served? A. That is correct. 

Mr. Leonard: No further questions. 

RE-DIRECT EXAMINATION by Mr. Preston: 

Q. Mr. Downing, one more question: Did you have any 
knowledge on May 28 as to whether or not there had been 
any settlement of the judgment debt of Mrs. Jameson prior 
to the time you held the regular pay day? A. I did not. 

Q. No knowledge one way or another? A. Not a bit. 

Mr. Preston: For the record, your Honor, if we 
might show the Marshal’s Return to Mr. Downing, 
and if he might locate his initials on the original. 

The Court: Very well. 

The Witness (the return being shown to him): 
That is my writing—10:15 a.m., 5/28. 

Mr. Leonard (to the witness): What do you say 
that shows? 

The Witness: It says “Received 5/28/48, 10:15 
a.m., C. W. D.” 

9 The Court (to the witness): Do you have any 
personal knowledge of the hour of payment of the 
salary check to Mr. Jameson on this particular date? 

The Witness: No, I do not. 

Mr. Preston: That is all I have, your Honor. 

(The witness left the stand.) 

Mr. Preston: If I may call Mrs. Ketcham to the 
stand, your Honor. 
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Accordingly, 

MRS. HANNAH S. KETCHAM, called as a witness in 
behalf of the American National Red Cross, garnishee, 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Preston: 

Q. Mrs. Ketcham, will you state your name and resi¬ 
dence address, please, for the Court? A. Mrs. Hannah S. 
Ketcham, 1101 Massachusetts Avenue, Northwest. 

Q. Will you keep your voice up, please, so that the 
Court and the reporter can hear. By whom are you em¬ 
ployed, Mrs. Ketcham, and in what capacity? A. By the 
American Red Cross, as administrative assistant to Dr. 
Louis M. Heckman, the Director of the Historical Divi¬ 
sion. 

10 Q. As administrative assist to Dr. Heckman, 
Director of the Historical Division, is it among the 
regular course of your duties to make distribution of pay 
checks to the people in your office on pay days? A. That 
is right; yes, sir. 

Q. Do you have blanket instructions from Dr. Heckman 
to that effect? A. I do. 

Q. Was the regular pay day held on May 28? A. That 
is right. 

Q. For all the employees in your office? A. Yes, sir. 

Q. On that date was a man by the name of R. D. Jameson 
working in your office? A. He was. 

Q. Was he paid on that day? A. He was. 

Q. To the best of your recollection, Mrs. Ketcham, at 
what time of day was the distribution of the pay checks 
in your office completed? A. I would say between 9:30 
and 9:45. 

Q. Was that a normal time for the distribution of pay 
checks on regular pay days? A. Yes, sir. 
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Q. In what order were the checks arranged when 

11 they came into yoqx hands for distribution? A. 
Alphabetical order. 

Q. And did you rearrange them? A. I rearranged them 
according to where people sat in the room. 

Q. Where was Mr. Jameson’s desk? A. In the farthest 
corner. 

Q. As a result of that, was he the last man in your 
office to be paid? A. He was always the last one to get 
his check. 

Q. Did you have any knowledge, when you gave Mr. 
Jameson his pay check on May 28, that his salary was 
attached or was about to be attached? A. None what¬ 
ever. 

Mr. Preston: Thank you. That is all. 

CROSS EXAMINATION by Mr. Leonard: 

Q. Mrs. Ketcham, when you delivered the check on May 
28 to Mr. Jameson, did you have any conversation with 
him regarding prior attachments? A. No; I just handed 
him his check. 

Q. There wasn’t anything that passed between you in 
regard to—didn’t he ask you how he got this particular 
check?—that he thought there was an attachment? A. No, 
he didn’t. 

12 Mr. Leonard: No further questions. 

(The witness left the stand.) 

Mr. Preston: That is all I have, your Honor. 

The Court: Do you have any witnesses, Mr. 
Leonard? 

Mr. Leonard: No, your Honor. We stand on the 
facts in the record. And I am also satisfied by the 
facts presented by counsel for the garnishee. But we 
still contend that in spite of that—and we admit it—I 
am satisfied, and I talked to Mr. Preston prior to this 
motion’s being brought to Court, that the facts he 
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presented are perfectly true. We don’t contest those 
at all. 

• • • 

16 The Court: The Court finds that the plaintiff 
in the present motion certainly exercised reasonable 
diligence and effective service in the garnishment 
proceedings; and the American Red Cross was on 
notice, as a result of the service of the prior attach¬ 
ments, on April 29 and May 13, that is, the two 
previous pay days, that the salary of R. D. Jameson 
was under constant attack in satisfaction of the 
judgment of some four thousand dollars. 

The Court believes that the intent of the provisions 
of paragraph (b), section 312 of title 16 of the Dis¬ 
trict of Columbia Code is to meet situations of this 
kind. And while the witnesses for the American Red 
Cross indicate they were merely proceeding upon a 
routine basis, without any personal intention of 
evading the statute, nevertheless the Court feels that 
the American Red Cross, because of its constructive 
notice of the forthcoming garnishments, since there 
had been garnishments of the two previous salaries, 
was obliged to exercise a reasonable amount of dili¬ 
gence, for its own protection at least, which was 

not done in this case. 

1 _ 

The Court believes as a matter of law that the 
payment of the $197.05, which was the subject of the 
writ of May 28, was improperly made and directs, 

17 consequently, that judgment be entered against the 
American National Red Cross in the amount of 
$197.05. 

Mr. Leonard: Thank you, your Honor. 

Mr. Preston: If your Honor pleases, since this 
comes up on a motion, I assume that the motion is 
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granted; and, for the record, I would of course like 

to take exception to the granting of the motion. 

• • • 

36 Motion for Rehearing of Motion for Judgment 

Against Garnishee 

Now comes the Garnishee, THE AMERICAN NATION¬ 
AL RED CROSS, by its attorneys, and moves the Court to 
set aside its granting of the plaintiff’s motion for judgment 
against the Garnishee and to set aside its judgment against 
the Garnishee entered in this cause, and to grant a new 
hearing on said motion for judgment. 

For grounds of this motion the Garnishee respectfully 
submits to the Court the following: 

1. The granting of the plaintiff’s motion for judgment 
against the Garnishee was contrary to the uncontradicted 
testimony of two witnesses testifying under oath. 

2. The granting of the plaintiff’s motion for judgment 
against the Garnishee was contrary to the law admittedly 
applicable to the case at bar. 

3. The granting of the plaintiff’s motion for judgment 
against the Garnishee was contrary to both the law and the 
evidence in the case. 

Respectfully submitted, 

McKENNEY, FLANNERY & CRAIGHILL, 
By Murray Preston, 

Attorneys for Garnishee, The American 
National Red Cross. 
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38 Points and Authorities in Opposition to Motion for 

Rehearing of Motion for Judgment 
Against Garnishee 

1. In spite of the uncontradicted testimony of two wit¬ 
nesses testifying under oath in open court that the payment 
of salary by the Garnishee^ to the defendant on May 28, 
1948 was not made in advance of the time same was due 
and payable, for the purpose of avoiding or preventing an 
attachment or garnishment against the earnings or salary 
of the defendant, the action of the Garnishee through its 
agents controvert this testimony. The defendant’s salary 
was not due and payable until the close of business on May 
31,1948, for the full amount of salary due and payable to 
the defendant would not have been earned until that time. 
Even if the Garnishee takes the position that the regular 
payday of its employees, as provided by their contract of 
employment, fell upon the last regular working day prior 
to a legal holiday, still defendant’s salary should not have 
been paid to him until the close of the working day on May 
28, 1948, since the Garnishee had notice through two prior 
attachments or garnishments issued to it on April 29, 1948 
and May 13,1948, and answered by it on April 29,1948 and 
May 13, 1948, that the judgment for $4,774.20 against the 
defendant had not been satisfied by these first two attach¬ 
ments or garnishments. 

39 The action of the Garnishee in paying the defend¬ 
ant his salary before it was due and payable showed a 

lack of due care both for its own protection, as well as the 
protection of the interests of the plaintiff, the attaching 
creditor. 

2. Title 16, Section 312 (b) of the Code of the District 
of Columbia creates a presumption that the Garnishee has 
violated the provisions of this section when, after having 
received one writ of attachment or garnishment, it shall pay 
to an employee, who is a judgment debtor, his salary before 
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it becomes due and payable, if the judgment against the em¬ 
ployee has not been satisfied. To overcome this presump¬ 
tion the Garnishee must prove that such advance payment 
was not for the purpose of avoiding or preventing the at¬ 
tachment Under the facts of record and admitted by both 
parties, the Garnishee has not made such proof. Garnishee 
had received two prior attachment or garnishments. The 
record does not show, nor does the testimony adduced es¬ 
tablish that the Garnishee made any effort to learn whether 
the judgment against the defendant employee had been sat¬ 
isfied. The record shows and the testimony confirms that 
the defendant employee was paid his salary before the same 
was due and payable. These facts inevitably lead to the 
conclusion either that through a failure to act or that by its 
positive action the Garnishee paid the defendant employee 
in advance for the purpose of avoiding or preventing the 
attachment or garnishment, since inherent in the Code pro¬ 
vision there is the duty imposed upon the Garnishee to act 
with due care under circumstances such as the ones here 
presented. 

3. The plaintiff and judgment creditor acted with due 
diligence in having an attachment issued to the Garnishee 
on May 28,1948, the same having been received by the Gar¬ 
nishee at 10:15 A. M. on that day, for the purpose of having 
the salary due the defendant judgment debtor for the period 
May 16, 1948 through May 31, 1948 attached. The 
40 Garnishee was negligent in paying the defendant his 
salary before the same was due and payable, and 
judgment was properly ordered against the Garnishee under 
the authority of Title 16, Section 312 (b) of the Code of 
the District of Columbia. 

/$/ ROBERT S. LEONARD, 
Attorney for Plaintiff. 
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19 Opinion of Court 

Thursday November 18, 1948. 
Honorable Edward A. Tamm, Judge. 

20 The Court: The Court has reviewed the transcript 
of the notes in a previous hearing on this case and 

is convinced, more so than ever, that the American Red 
■Cross in making this payment of this man’s salary at 10:15 
a. m., on May 28th, did so in violation of Section 312 (b). 
Title 16 of the District Code in that they did pay salary or 
wages to an employe in advance of the time that the same 
was due and payable, and consequently the Court must deny 
the motion for a rehearing. 


41 Judgment 

Upon Motion of the plaintiff, Rose Perel Jameson, by her 
attorney of record praying judgment against The American 
National Red Cross, a corporation, the Garnishee, which 
Motion was duly served upon the Garnishee, and the Court 
having considered the Memorandum of Points and Author¬ 
ities in support of the Motion, and the Memorandum of 
Points and Authorities in opposition thereto, and having 
considered the testimony of witnesses at a hearing on the 
Motion, and having heard oral argument of counsel for 
both parties, and having found that the defendant’s salary 
for the period May 16 through May 31, 1948 was paid in 
advance of the due date, in disregard* of the provision of 
the law set forth in Title 16, Section 312 (b) of the District 
of Columbia Code, it is this 15th day of December, 1948, 

ADJUDGED, ORDERED AND DECREED that the 
plaintiff, Rose Perel Jameson, recover against The Amer¬ 
ican National Red Cross, a corporation, the garnishee. One 



19 


Hundred Ninety-seven and 05/10Qths ($197.05) Dollars, be¬ 
ing money due and owing plaintiff by garnishee by reason 
of the premises, and that plaintiff have execution thereof. 

/s/ EDWARD A. TAMM, 
Judge. 

Seen: 

/s/ Murray Preston, 

Attorney for Garnishee. 


42 Order Denying Motion for Re-hearing of Motion 
for Judgment Against Garnishee 

Upon motion of the garnishee, The American National 
Red Cross, to set aside the Order of the Court granting 
plaintiff’s Motion for Judgment Against the Garnishee, 
which Motion was duly served upon the attorney for the 
plaintiff, and the Court having considered the Memorandum 
of Points and Authorities in support of the motion, and the 
Memorandum of Points and Authorities in Opposition 
thereto, and having overruled the Motion of the Garnishee, 
it is this 15th day of December, 1948 

ORDERED, that the Motion of Garnishee for re-hearing 
of Motion for Judgment Against Garnishee, be and hereby is 
denied. 

EDWARD A. TAMM, 

Judge. 

Seen: 

Murray Preston, 

Attorney for Garnishee. 
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Exhibit G-l 
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AMERICAN RED CROSS 
National. Headquarters 

Date: January 8,1948. 

To: Heads of Offices at 

National Headquarters and Area 
Managers 

Subject: Holidays Falling on Sunday. 

From: James T. Nicholson: 

During the year 1948, Washington’s Birthday, Memorial 
Day, and the Fourth of July, three of the official holidays 
observed by the organization occur on Sunday. In accord¬ 
ance with the practice of the organization, the Monday fol¬ 
lowing each such Sunday will be granted as a holiday to 
the staff. 

The designation of these days as holidays is not intended 
to interfere with the established practice which requires the 
presence of some staff members on holidays in the conduct 
of essential Red Cross work. 

JAMES T. NICHOLSON, 

Executive Vice President. 
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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit 


No. 10,115 


THE AMERICAN NATIONAL RED CROSS, Appellant 

v. 

ROSE PEREL JAMESON, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Counter Statement of Case 

In her efforts to collect a judgment for $4,774.20 against 
her husband, the defendant below (hereinafter referred to 
as defendant) obtained in the United States District Court 
for the District of Columbia, the plaintiff below (herein¬ 
after referred to as plaintiff) had issued a series of five 
writs of attachment to appellant (garnishee below, herein¬ 
after referred to as garnishee). This appeal involves the 
third writ of attachment issued on May 28, 1948. 

The garnishee answered the first interrogatory of this 
third writ of attachment by stating: “No. Salary due 
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5/16-31/48 paid 5/28/48 due to holidays,” (Joint App. 4). 
This writ was admittedly served upon the garnishee at 
10:15 A. M. on May 28,1948, (Joint App. 11). 

Subsequently on August 31, 1948, plaintiff filed a motion 
for judgment against the garnishee, (Joint App. 4). Plain¬ 
tiff’s motion was granted over garnishee’s objection, (Joint 
App. 14) and judgment was entered accordingly, (Joint 
App. 18). Garnishee’s motion for rehearing, (Joint App. 
15) was denied, (Joint App. 19). 

Plaintiff admitted all the facts as to time and method of 
payment adduced in testimony by employees of the gar¬ 
nishee at the hearing of her motion for judgment against 
the garnishee, but did not admit that the garnishee, by 
paying the defendant his salary before the time it was due, 
had no intent to avoid or to prevent the attachment of the 
employee’s salary, (Joint App. 13-14). 

Summary of Argument 

L The garnishee paid the defendant his salary before 
it was due and payable. 

XL The garnishee had notice, by two prior writs of 
attachment, that defendant was a judgment debtor, 
and that the judgment against the defendant might 
not have been satisfied at the time defendant was 
paid his salary on May 28, 1948. 

XII. The garnishee did not overcome the presumption, 
created by law, that defendant was paid his salary 
in advance for the purpose of avoiding the attach¬ 
ment. 

3Y. In construing a statute, a court must attach pri¬ 
mary importance to the intent of the legislature. 



3 


ARGUMENT 

I. The garnishee paid the defendant his salary before 
it was due and payable. 

The garnishee admittedly paid the defendant his salary, 
for the pay period May 16 through and including May 31, 
1948, on May 28,1948 before 9:45 A. M. After such an ad¬ 
mission, it seems idle to argue that defendant was not paid 
his salary before it was due and payable. Defendant’s 
salary was not due and payable until the close of business 
on May 31, 1948. Garnishee, however, attempts to make 
much of the fact that May 31, 1948 coming on a Monday, 
after May 30th, was a legal holiday. For that reason, ar¬ 
gues garnishee, all its employees were paid on Friday, 
May 28,1948, the last working day of the pay period. Pay¬ 
ment to its employees on that date, states the garnishee, 
was a matter of contract, and defendant was paid as were 
all the employees, in defendant’s particular division of 
work, by contract, before 9:45 A. M. on May 28, 1948. It 
appears that garnishee has missed or evaded the important 
point that defendant, being known to garnishee as a judg¬ 
ment debtor, did not fall within the same category as the 
non-judgment debtor employees, as far as his right to re¬ 
ceive his salary before it was due and payable. 

The purpose of Title 16, Sec. 312 (b) of the District 
of Columbia Code (1940) is to prevent advance payment of 
salaries before they are due, once an employer has received 
notice by one writ of attachment that an employee is a judg¬ 
ment debtor, and that the judgment against him has not 
been satisfied. 

Once an employer has received such a writ of attach¬ 
ment, he cannot be bound by any contract to pay a known 
judgment debtor employee his salary in advance, merely 
because the last day of the working month falls on a legal 
holiday. 
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The garnishee did have notice that defendant was a judg¬ 
ment debtor under a judgment so large that it would have 
taken more than his entire salary for many months to satis¬ 
fy the judgment. Yet in spite of this knowledge, the gar¬ 
nishee paid the defendant his salary before it was due. In 
fact, the garnishee made such an advance payment, even if 
May 28, 1948 is viewed as the last regular working day of 
the month, since defendant’s salary was paid before 9:45 
A. M. on that day. 

H. The garnishee had notice, by two prior writs of 
attachment, that defendant was a judgment debtor and 
that the judgment against the defendant might not have 
been satisfied at the time defendant was paid his salary on 
May 28,1948. 

The garnishee admits that plaintiff had served upon it 
writs of attachment on April 29, 1948 and on May 13,1948. 
Both of these writs were served upon the garnishee before 
the third writ of attachment, which is here in question. Both 
of these writs, upon their face, showed that plaintiff’s judg¬ 
ment against defendant was for $4,774.20. The garnishee 
knew the amount of defendant’s salary and knew that the 
first two attachments of defendant’s salary were not enough 
to satisfy the entire judgment. 

Having had such notice, what was the garnishee’s duty 
under law to itself and to defendant before it paid defend¬ 
ant again? Title 16, Sec. 312 (b) of the District of Colum¬ 
bia Code (1940) clarifies the answer to this question. The 
words of the statute are: “It shall be unlawful for any em¬ 
ployer to pay salary or wages to an employee in advance 
of the time the same shall be due and payable, for the pur¬ 
pose of avoiding or preventing an attachment or garnish¬ 
ment against the earnings or salary of such employee, 

• * * » 

* 
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The garnishee had notice that defendant was a judgment 
debtor for a large sum, yet paid defendant in advance, ap¬ 
parently under the theory that by its contract with defend¬ 
ant as an employee his salary should be paid on the same 
date and at the same hour as its other employees. Such 
action by garnishee was a rejection of its legal obligation. 

As to the time defendant might lawfully be paid his sal¬ 
ary, the contract of employment between garnishee and de¬ 
fendant was void, Hartman vs. Lubar, 77 App. D. C. 96, and 
garnishee was compelled by law to hold defendant’s salary 
until the very end of the pay period when it became due and 
payable. 

m. The garnishee did not overcome the presumption, 
created by law, that defendant was paid his salary in ad¬ 
vance for the purpose of avoiding the attachment. 

The District of Columbia Code (1940) Title 16, §312 (b) 
provides that after the service of one writ of attachment 
upon an employer the subsequent payment of the salary 
of an employee in advance of its due date, within a period 
of six months “shall as to such attaching creditor be pre¬ 
sumed to be in violation of this subsection and shall cast 
upon the said employer the burden of proving that such 
advance payment or payments were not for the purpose of 
avoiding the attachment of such salary or earnings.’’ 

Has the garnishee overcome this presumption? The an¬ 
swer must be, no. 

# 

Two of garnishee’s employees testified that they had 
no intention of avoiding the attachment of defendant’s sal¬ 
ary by making payment to him before 9:45 A. M. on May 
28, 1948. Is such testimony sufficient to overcome the pre¬ 
sumption that the advance payment of defendant’s salary 
was in violation of the statute? It is not. The statute 

9 
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places a heavy burden upon the employer with respect to a 
known judgment debtor employee. It is not for the plaintiff 
to say how onerous is the employer’s burden under this 
statute, but it would appear that there are minimum safe¬ 
guards which an employer should take to protect himself. 
Certainly one such safeguard would be to inform himself 
whether the judgment against its employee had been satis¬ 
fied. Another would be not to pay such an employee before 
his salary was due and payable. 

There is no evidence that the garnishee took either of 
these precautions, and the garnishee should not escape his 
legal obligation because of the wrongful acts of its agents, 
Thompson vs. Deal, 67 App. D. C. 335. 

IV. In construing a statute, a court must attach pri¬ 
mary importance to the intent of the legislature. 

The law is well settled that a court in construing a statute 
must be governed by the intent of Congress, Small vs. U. S., 
71 App. D. C. 335. 

The intent of Congress in passing the amendment to 
Title 16, Sec. 312 (b) of the District of Columbia Code 
(1940) is somewhat explained by House of Representatives, 
78th Congress, 2d session. Report No. 1254, p. 2, where it 
is stated: “Section 5 of the bill would protect creditors by 
making it unlawful for any employer to pay salary or wages 
to an employee in advance of the time they are due, for the 
purpose of avoiding or preventing an attachment or gar¬ 
nishment against the earnings or salary of such employee.” 
Still further, in regard to this amendment the report says, 
“On the other hand, the provision prohibiting payment of 
wages in advance to avoid attachment of such earnings will 
protect creditors by curbing irresponsible purchasers.” 

These statements in the Report indicate that the intent 
of Congress in regard to this legislation was to protect 
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creditors by preventing advance payments of salaries or 
earnings to judgment debtors for the purpose of avoiding 
the attachment. The emphasis of the statute is upon ad¬ 
vance payment and where advance payment is made it is 
incumbent upon the employer to show that such advance 
payment is not for the purpose of avoiding the attachment. 

V. Conclusion 

' The garnishee paid the defendant in advance of the time 
his salary was due and payable, in spite of the fact that it 
had notice by two prior writs of attachment that defendant 
was a judgment debtor for a large sum. The garnishee 
failed to sustain the burden that such advance payment 
was not for the purpose of avoiding the attachment of May 
28, 1948. The judgment against the garnishee below is 
correct and should be affirmed. 

I Respectfully submitted, 

ROBERT S. LEONARD, 
400 Southern Building, 
Washington 5, D. C., 
Attorney for Appellee. 



